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RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case on Decenber 7 -
8, 1995, at Hol Il ywood, Florida, before Errol H Powell, a duly designated
Hearing Oficer of the Division of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE
The issue for determination is whether Petitioners are eligible for a

permt, pursuant to Section 161.053, Florida Statutes, for construction seaward
of the Coastal Construction Control Line in Broward County, Florida.



PRELI M NARY STATEMENT

In Novenmber 1993, Paul Leto, Richard Meyer, and Berta Anderes (Petitioners)
filed an application, through its representative, for a permt fromthe
Departnment of Environmental Protection (Respondent). The application requested
a Coastal Construction Control Line permt, pursuant to Chapter 161, Florida
Statutes, for construction of a single-famly residence, riprap structure, and
associ ated mnor structures in Broward County, Florida.

On July 13, 1994, Respondent filed a final order denying the permt. By
certified letter dated July 14, 1994, Respondent notified Petitioners of the
denial, and included a copy of the final order. Petitioners filed a petition
for formal hearing. On Decenber 19, 1994, this matter was referred to the
Di vision of Administrative Hearings.

At hearing, Petitioners presented the testinony of three w tnesses and
entered ten exhibits into evidence. Respondent presented the testinony of five
wi t nesses and entered 14 exhibits into evidence. Intervenor presented the
testimony of one witness and entered four exhibits into evidence and proffered
one exhibit.

A transcript of the formal hearing was ordered. At the request of the
parties, the tine for filing post-hearing subm ssions was set for January 5,
1996. An extension of time was granted until January 8, 1996, to file post-
heari ng subm ssions. The parties filed proposed findings of fact which are
addressed in the appendix to this reconmended order

FI NDI NGS OF FACT

1. On Novenber 30, 1993, Vander Ploeg and Associates, Inc., on behalf of
Paul Leto, Richard Meyer, and Berta Anderes (Petitioners) submtted an
application to the Florida Departnent of Environmental Protection (Respondent)
for a permit to performconstruction on their property seaward of the Broward
County Coastal Construction Control Line. Respondent deenmed their application
conplete on April 18, 1994.

2. Petitioners proposed construction will be seaward of the Coasta
Construction Control Line.

3. The proposed construction will occur on two adjacent lots in Broward
County. Petitioner Leto is the owner of one of the |lots described as Lot 19,
Bl ock 196, Hol |l ywood Central Beach, Plat Book 4, Page 20, Public Records of
Broward County. Petitioners Meyer and Anderes are the owners of the other |ot
descri bed as Lot 20, Block 196, Hollywood Central Beach, Plat Book 4, Page 20,
Public Records of Broward County. Petitioner Leto purchased his lot in
Sept ember 1992 and Petitioners Meyer and Anderes purchased their ot in March
1993.

4. The lots were platted in or around the 1920's.

5. Both lots are seaward of the seasonal high water |ine, on a sandy beach
with no frontal dune structure. They are bordered by the Atlantic Ccean on the
eastern nost side and by a roadway (Surf Road) which is inmredi ately adjacent to
the Iots on the western nost side and | andward of the lots. Approximtely 200
feet north of the lots is an existing structure and approxi mately 800 feet south
of this first existing structure is another existing structure.



6. Petitioners topographical survey, which was subnmitted to Respondent in
Decenber 1993, showed that Lots 19 and 20, each neasured 40 feet in a shore
parall el direction and 80 feet in a shore normal direction, i.e., perpendicular
to the shoreline.

7. The proposed structure will be located directly on the sandy beach

8. The City of Hollywood, Florida has granted Petitioners a variance.
Further, the proposed construction conplies with the rules, zoning regulations,
and ordi nances of the Cty of Holl ywood.

9. Petitioners' application requests a permt for the construction of a
single-famly residence on the lots, which will house two famlies. However,
t he proposed construction is for a duplex, not a single-famly residence.

10. Petitioners are willing, and agreeable, to changing the design of the
proposed structure to conply with Respondent's specifications for a single-
fam |y residence

11. Additionally, the proposed construction includes a riprap which wll
al so be located on the sandy beach. A riprap is typically used for protective
arnmoring. No structure presently exists for the riprap to protect.

Furthernore, the riprap proposed by Petitioners is not adequately designed as a
coastal protection structure, and if the proposed single-famly residence is
nodi fied in accordance with Respondent's specifications, the proposed nodified
single-famly residence would not be eligible for coastal arnoring.

12. The riprap structure is not an integral part of the structural design
Petitioners are willing, and agreeable, to elimnating the riprap structure.

13. No other issues exist as to the structural integrity of the design of
t he proposed project.

14. The lots on which the proposed structure will be |located are a part of
t he beach-dune system The natural function of the beach provides protection to
upl and property.

15. The lots on which the proposed structure will be |ocated are subject
to normal storminduced erosion

16. Tide and wave forces will inpact the proposed structure during storms
of minor intensity, including five-year stornmns.

17. The proposed structure will induce greater erosion on the lots as a
result of scour due to the interaction of the stormwaves and currents with the
proposed structure.

18. During the storm the normal storminduced erosion conbined with the
scour erosion will forma breach or depression in the subject property. In
turn, the upland property will be exposed to greater tide and wave forces,
increasing the risk of erosion and damage to the upland property.

19. The subject lots and surroundi ng properti es have been subjected to
unnatural forces which have added to the erosion. The Port Evergl ades inlet has
i nhibited the natural downdrift of sand. The Gty of Holl ywood' s beach
mai nt enance divi sion has been regul arly pushing sand seaward and in the process,



br eaki ng down natural forming cliffs. Even though these unnatural forces are
capabl e of being elimnated, the normal storminduced erosion and the scour
erosion would still exists.

20. The existing devel oped structures to the north and south of the
subj ect lots appear to create a reasonably uniformline of construction
However, the devel oped structures have been unduly affected by erosion. The
proposed structure will be located within this Iine of construction

21. During a major stormalong the shoreline, waves renove sand fromthe
beach and dune area and deposit the sand in an offshore bar

22. After the major storm a recovery of the beach and dunes takes pl ace.
Normal wave activity carries the sand fromthe offshore bar back to the beach
and the sand is then carried |landward by wi nds and is caught and trapped by dune
vegetation; thereby reformng a dune.

23. Constructing the structure as proposed will not locate the structure a
sufficient distance | andward of the beach-dune system As a result, the
proposed structure will interrupt natural fluctuation in the shoreline and not
preserve the natural recovery follow ng the storminduced erosion

24. The cumul ative inpact on the beach-dune system by the proposed
structure woul d be severe, i.e., the effects on the beach-dune system by
repeating this same proposed structure along the subject shoreline would be
severe. There would be structure-induced scour and general degradation of the
beach-dune system Additionally, the recovery potential of the subject area
followi ng a major stormevent woul d be threatened.

25. Over the years, the beach of the subject property has been subjected
to a re-nourishment project consisting of punping sand fromoffshore. This
met hod of re-nourishnent may have negatively inpacted the sand bar system
i medi ately offshore affecting the hindrance of erosion. A sand bar system
i medi ately offshore softens wave action on the shore and aids in inhibiting
er osi on.

26. The proposed structure will hinder |ateral public beach access.
Currently, lateral beach access exists along the beach between the existing
nort hern devel oped property and the exi sting southern devel oped property. The
proposed structure will be |located on the sandy beach, and the seaward face of
t he proposed structure will be within approxinmately one foot of the wet sand
beach. At tinmes, the proposed structure will be surrounded by water on at | east
three sides. No alternative beach access woul d be avail abl e.

27. The proposed riprap will also be located on the sandy beach and wil |
further hinder lateral public beach access. 2/

28. Loggerhead turtles, which are nesting marine turtles, engage in
nesting activities along the stretch of beach where the subject property is
| ocated. They are a threatened species, i. e., close to extension

29. Although they do not nest every year, the turtles usually provide
several nests in a single year. Typically, one hundred eggs conprise a turtle
nest.

30. In 1992, approximately 2,221 | oggerhead turtle nests were in Broward
County, with 22 of these nests located within 1,000 feet of the subject



property. Turtle nesting efforts have been observed in the beach area of the
subj ect property. One nest was found within the subject property.

31. Structures located on the sandy beach interfere with marine turtle
nesting habits. |If female turtles make contact with the structures, they often
abort nesting attenpts, which results in false crawls. Repetitive false craws
harms successful nesting, which may cause mal fornmed egg chanbers, inpacting the
successful incubation of the nest. A so, interaction with a structure can cause
injury or death to a female turtle attenpting to nest.

32. Additionally, urbanization activity and lighting on the beach deter
nesti ng.

33. A loss of marine turtle nesting habitat will result if the proposed
structure is constructed.

34. Al so, arnoring, such as the proposed riprap, can result in nests being
pl aced nore seaward. 3/ Consequently, the nests would be threatened with tida
i nundati on, which would affect the nortality of the nest itself.

35. As one nest has been |l ocated within the subject property, at |east one
nest or craw per year would be affected by the proposed structure.

36. Wthin 30 years, the proposed structure will be seaward of the
seasonal high water line. The location of the proposed structure is seaward of
t he 30-year erosion projection for the subject property.

37. Beach Defense Fund, Inc. (Intervenor) presented no evidence to show
that its interest is different than the public at large and that it has
substantial interest separate and apart fromthe public.

CONCLUSI ONS OF LAW

38. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of this proceeding and the parties thereto, pursuant to
Subsection 120.57(1), Florida Statutes.

39. Petitioners, as the applicants for the permt, have the burden of
denonstrating entitlement to the permt. Florida Departnent of Transportation
v. J. W C. Conpany, Inc., 396 So.2d 778 (Fla. 1st DCA 1981).

40. The Florida Legislature has specifically recognized the inportance of
preserving and protecting Florida's beaches and its coastal barrier dunes.
Section 161.053, Florida Statutes, provides in pertinent part:

(1) (a) The Legislature finds and decl ares

that the beaches in this state and the

coastal barrier dunes adjacent to such

beaches, by their nature, are subject to
frequent and severe fluctuati ons and represent
one of the nost valuable natural resources of
Florida and that it is in the public interest
to preserve and protect them from i nprudent
construction which can jeopardize the stability
of the beach-dune system accel erate erosion



part:

41.

42.

provi de i nadequate protection to upland struc-
tures, endanger adjacent properties, or inter-
fere with public beach access.

Section 161. 053, Florida Statutes, provides further in pertinent

(5 ...[A permt to alter, excavate, or
construct on property seaward of established
Coastal Construction Control Lines may be
granted by the departnment as follows:

(a) The departnent may authorize an excava-
tion or erection of a structure at any coasta
| ocation as described in subsection (1) upon
recei pt of an application froma property and/
or riparian owner and upon the consideration
of facts and circunstances, including:

1. Adequate engi neering data concerning
shoreline stability and stormtides rel ated
to shoreline topography;

2. Design features of the proposed struc-
tures or activities; and

3. Potential inpacts of the |location of such
structures or activities, including potential
cumul ative effects of any proposed structures
or activities upon such beach-dune system
whi ch, in the opinion of the departnent,
clearly justify such a permt.

part:

Rul e 62B-33. 005, Florida Adm nistrative Code, provides in pertinent

(2) Seaward of the Coastal Construction
Control Line ... special siting, structura
and ot her design considerations are required:

(a) for the protection of the beach-dune
system

(b) for the protection of any proposed or
exi sting structures; and

(c) for the protection of adjacent properties.

* * *

(7) An individual structure or activity may
not have an adverse inpact on the beach or dune
system at a specific site; however, a nunber
of simlar structures or activities along the
coast may have a significant cumul ative inpact
resulting in the general degradation of the
beach or dune system al ong that segnent of
shoreline. The Departnment may not authorize
any construction or activity whose cumul ative
i mpact will threaten the beach or dune system
or its recovery potential follow ng a nmajor
storm event.



43. Further, Rule 62B-33.007, Florida Adm nistrative Code, provides in
pertinent part:

(1) The proposed structure or other
activity shall be located a sufficient dis-
tance | andward of the beach-dune systemto
permt natural shoreline fluctuations and to
preserve the dune stability and natura
recovery follow ng storminduced erosion ..

(2) Al structures shall be designed so

as to mnimze any expected adverse inpact on

t he beach-dune system or adjacent properties
and structures and shall be designed consi stent
with Section 62B-33. 005, Florida Adm nistra-

ti ve Code.

44. Petitioners have failed to denonstrate that their proposed
construction has satisfied or is not prohibited by the above cited statutory and
rul e provisions

45. At its discretion and under certain circunstances, Respondent may
grant a permt for construction seaward of the established coastal construction
control line. Subsection 161.053(5), Florida Statutes, provides in pertinent
part:

(b) If in the inmredi ate conti guous or

adj acent area a nunber of existing structures
have established a reasonably continuous and
uni form construction line closer to the line
of mean high water than the foregoing, and if
t he existing structures have not been unduly
af fected by erosion, a proposed structure may,
at the discretion of the department, be per-
mtted al ong such line on witten authoriza-
tion fromthe department if such structure is
al so approved by the departnent.

46. However, in the instant case, Respondent is prohibited fromgranting a
permt for any structure unless the structure falls within an exception
Subsection 161.053(6), Florida Statutes provides in pertinent part:

(b) [T]he departnment ... shall not issue
any pernmt for any structure, other than a
coastal or shore protection structure, mnor
structure, or pier, nmeeting the requirenments
of this part, or other than intake and dis-
charge structures for a facility sited pur-
suant to part Il of chapter 403, which is
proposed for a |ocation which, based on the
departnent’'s projections of erosion in the
area, will be seaward of the seasonal high-
water line within 30 years after the date of
application for such permt...

(c) \Were the application of paragraph
(b) would preclude the construction of a struc-
ture, the departnent may issue a pernmit for a



single-famly dwelling for the parcel so
| ong as:

1. The parcel for which the single-famly
dwelling is proposed was platted or subdivided
by metes and bounds before the effective date
of this section;

2. The owner of the parcel for which the
single-famly dwelling is proposed does not
own anot her parcel immediately adjacent to
and | andward of the parcel for which the
dwel ling i s proposed,;

3. The proposed single-famly dwelling is
| ocated [ andward of the frontal dune struc-
ture; and

4. The proposed single-famly dwelling
will be as far landward on its parcel as is
practicabl e without being | ocated seaward of
or on the frontal dune.

47. Petitioners have failed to denonstrate that their proposed structure
falls within the exception provided in Subsection 161. 053(6).

48. Further, Petitioners have failed to denpnstrate that the proposed
riprap, which is an arnoring structure, will provide protection for an existing
structure in need of protection. Rule 62B-33.007(6), Florida Adnministrative
Code.

49. Subsection 370.12(1), Florida Statutes, provides in pertinent part:

(c)1. Unless otherw se provided by the
federal Endangered Species Act or its inple-
menting regul ati ons, no person may take,
possess, disturb, nutilate, destroy, cause
to be destroyed, sell, offer for sale,
transfer, nolest, or harass any nmarine turtle
or its nest or eggs at any tinme. For pur-
poses of this subsection, "take" neans an act
whi ch actually kills or injures marine turtles,
and includes significant habitat nodification
or degradation that kills or injures marine
turtles by significantly inpairing essential
behavi oral patterns, such as breeding,
feeding or sheltering.

* * *

(e) The departnent may condition the nature,
timng, and sequence of construction of per-
mtted activities to provide protection to
nesting marine turtles and hatchlings and
their habitat pursuant to the provisions of
s. 161.053(5)..

(f) The departnent shall recomend deni al
of a permt application if the activity would
result in a "take" as defined in this sub-
section, unless, as provided for in the



federal Endangered Species Act and its inple-
menting regul ati ons, such taking is incidental
to, and not the purpose of, the carrying out
of an otherwi se lawful activity.

50. Even though one nest has been | ocated on the subject property, the
evi dence shows that marine turtle nesting efforts have been observed on the
subj ect property. The evidence shows that construction of the proposed project
will result in a take as defined by Subsection 370.12(1)(c). Petitioners have
failed to denmonstrate that they fall within the exception provided in Subsection
370.12(1).

51. Petitioners have indicated a willingness to change the proposed
structure to conformto Respondent's specifications for a single-famly dwelling
and to elimnate the riprap. Such changes by Petitioners may place the proposed
structure within the exception of Subsection 161.053(6)(c) and deserves
consi derati on by Respondent. As to the issue of turtle nesting, perhaps a plan
coul d be devel oped, in accordance with Subsection 370.12(1)(e), to protect the
nesting marine turtles and hatchlings and their habitat.

52. Intervenor has failed to denonstrate that it has standing in the
i nstant case.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOMVENDED t hat t he Departnment of Environmental Protection enter a fina
order denying the application of Paul Leto, Richard Meyer, and Berta Anderes for
a permt, pursuant to Section 161.053, Florida Statutes, for construction
seaward of the Coastal Construction Control Line in Broward County, Florida

DONE AND ENTERED this 31st day of May, 1996, in Tall ahassee, Leon County,
Fl ori da.

ERROL H. POWNELL, Hearing O ficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 31st day of My, 1996.

ENDNOTE
1/ At hearing, the Departnent of Environnental Protection (Respondent) was
represented by Dana M Wehle. Subsequently, Ml ease A Jackson was substituted

as counsel of record for Respondent.

2/ The riprap is not an integral part of the proposed structure. Petitioners
indicate that the riprap can be elim nated.



3/ Ibid.

APPENDI X

The following rulings are made on the

Petitioners'

CoNoTRWME

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

Parti a
Parti a
Parti a
Parti a
Parti a
Parti a
Parti a

K<< <K< <

accept ed
accept ed
accept ed
accept ed
accept ed
accept ed
accept ed

5D 3 3 33535

n

Rej ect ed as bei ng not
Partially accepted in
Rej ect ed as bei ng argunent,

Partially
Partially
Partially
Partially
Partially

accept ed
accept ed
accept ed
accept ed
accept ed

in
in
in
in
in

Rej ect ed as bei ng not
Rej ect ed as bei ng unnecessary,
Partially accepted in finding of fact 37.

Rej ected as being not supported by the greater weight
Rej ected as being not supported by the greater weight

fi
fi
fi
fi
fi
fi
fi

supported by the greater weight

ndi
ndi
ndi
ndi
ndi
ndi
ndi

Proposed Fi ndi ngs of Fact

ng
ng
ng
ng
ng
ng
ng

of
of
of
of
of
of
of

parties’

f act
f act
f act
f act
f act
f act
f act

VO wU A Ww

finding of fact 12.
a concl usi on of
finding of fact 13.
findings of fact 30 and 35.
finding of fact 20.
finding of fact 19.
finding of fact 25.

supported by the greater weight

or

Respondent' s Proposed Fi ndi ngs of Fact

CoNonrwNE

Partially
Partially
Partially
Partially

Rej ect ed
Rej ect ed
Rej ect ed
Rej ect ed
Rej ect ed
Rej ect ed
Rej ect ed
Rej ect ed

accept ed
accept ed
accept ed
accept ed

as being
as being
as being
as being
as being
as being
as being
as being

or

proposed findings of fact:

irrel evant.

in finding of fact 1.
in findings of fact 1
in findings of fact 3
in finding of fact 6.
See Prelimnary Statenent.
See Prelimnary Statenent.
unnecessary.
unnecessary.
ar gunent ,
ar gunent ,
ar gunent ,
ar gunent ,
ar gunent ,
ar gunent ,
Partially accepted in finding of fact 23.
Partially accepted in findings of fact 9
Rej ected as bei ng argunent,
Partially accepted in finding
Partially accepted in finding
Partially accepted in finding
Rej ected as bei ng unnecessary.
Partially accepted in finding
Partially accepted in finding
Partially accepted in finding
Rej ected as bei ng argunent,

or
or
or
or
or
or

or

or

SRSV G D]

a

a
of
of
of

of

of

of
a

concl usi
concl usi
concl usi
concl usi
concl usi
concl usi

concl usi
fact 7.
fact 16.
fact 17.

fact 18.
fact 18.
fact 20.
concl usi

2, 9,
and 5.

on
on
on
on
on
on

of
of
of
of
of
of

| aw.

of
of

and 11.

| aw.
| aw.
| aw.
| aw.
| aw.
| aw.

and 36.

on

on

of

of

| aw.

| aw.

t he

t he

t he
t he

evi dence.

evi dence.

evi dence.
evi dence.



26. Partially accepted in finding of fact

27. Partially accepted in findings of fact 21, 22,
28. Rejected as bei ng unnecessary,
29. Partially accepted in find
30. Partially accepted in find
31. Rejected as being argunent, or a conclusion of

32. Partially accepted in finding of

33. Partially accepted in find
34. Partially accepted in find
35. Rejected as being argunment, or a conclusion of

36. Partially
37. Partially

38. Partially
39. Partially
40. Partially
41. Partially
42. Partially

43. Rejected as being ar

44. Partially
45. Partially
46. Partially
47. Partially
48. Partially
49. Partially

accept ed
accept ed
accept ed
accept ed
accept ed
accept ed
accept ed

accept ed
accept ed
accept ed
accept ed
accept ed
accept ed

n

jun R Jien B Jien Jin B (@ Jian Jiben Jiben B B B |

fi
fi
fi
fi
fi
fi
fi

fi
fi
fi
fi
fi
fi

ndi ng of
ndi ng of
ndi ng of
ndi ng of
ndi ng of

f act

f act
f act
f act
f act
f act

14.

26.

ngs of fact 26 and 27.
ngs of fact 26 and 27.

28.
30.
29.
31.
34.

ndi ngs of fact 32 and 33.
ndi ng of fact 35.

unment, or a concl usi on of

ndi ngs of fact 9 and 36.

ndi ng of
ndi ng of
ndi ng of
ndi ng of
ndi ng of

Intervenor's Proposed Findings of Fact

At Intervenor's req

NOTE: \Where a proposed finding has been partially accepted,
been rejected as bei ng unnecessary,

f act
f act
f act
f act
f act

36.
11.
11.
11.
11.

and 23.

argunent, or a conclusion of |aw
ng of fact 24.
ng of fact 24.
I aw.

| aw.

| aw.

uest, Respondent's proposed findings of fact are treated as
it's proposed findings of fact.
findings of fact are applicable to Intervenor

greater weight of the evidence,
I aw.

argunent, or a conc

COPI ES FURNI SHED:

| usi on of

David B. Mankuta, Esquire
ATKI NSON, DI NER, STONE et al

Post O fice Drawer

Hol | ywood, Florida 33022-2088

Mel ease A. Jackson

2088

Assi stant CGeneral Counse

Department of Envir
Twin Towers O fice
2600 Blair Stone Ro

Tal | ahassee, Florida 32399-2400

onnent al
Bui | di ng
ad

M. Steve Wl sch, President

BEACH DEFENSE FUND,
315 DeSoto Street
Hol | ywood, Fl orida

I NC.

33019

As a result,

irrel evant,

cumul ati ve

the rulings on Respondent's

t he renmai nder has
not supported by the

not supported by the nore credi bl e evidence,

Pr ot ecti on



Virginia B. Wetherell, Secretary
Department of Environnental Protection
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Tal | ahassee, Florida 32399-3000

Kennet h Pl ant e

CGener al Counsel
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
DEPARTMENT OF ENVI RONMENTAL PROTECTI ON

PAUL LETO, RICHARD MEYER, and
BERTA ANDERES,

Petitioners,

V. OGC Case No. 94-3756
DOAH Case No. 94-7073

DEPARTMENT OF ENVI RONMENTAL

PROTECTI ON,

Respondent ,
and

BEACH DEFENSE FUND, | NC.

I nt ervenor.




FI NAL CRDER

On May 31,1996, a Hearing Oficer with the Division of Admnistrative
Hearings (hereinafter "DOAH') submitted his Recommended Order to the Departnent
of Environmental Protection, (hereafter "Departnment”). The Reconmended Order
was al so served upon Petitioners, Paul Leto, Richard Meyer, and Berta Anderes,
(hereafter "Petitioners"), and upon Intervenor, Beach Defense Fund, Inc.
(hereafter "Intervenor"). A copy of the Recormended Order is attached as
Exhi bit A

On June 13,1996, Exceptions to Recommended Order were filed on behal f of
the Departnent. Exceptions to Recommended Order were also filed on behal f of
Petitioners on June 14,1996. The Departnment subsequently filed a Response to
Petitioners' Exceptions to Reconmended Order on June 25,1996. No Response to
Department's Exceptions were filed on behalf of Petitioners. No Exceptions or
Response to Exceptions were filed on behalf of Intervenor. The matter is now
before the Secretary of the Departnment for final agency action

BACKGROUND

In Novenmber of 1993, Petitioners' representative filed a joint application
with the Department for construction of "two new single famly attached dwel |ling
units", riprap structure, and associated m nor structures on two adjacent |lots
1/ in the Cty of Hollywod, Broward County, Florida. (Petitioners' Ex 3) The
proposed dwel ling units and appurtenant structures are to be constructed on the
Atl antic Ocean beach in Hollywod. It is undisputed that the proposed
construction would extend in excess of 200 feet seaward of the Broward County
Coastal Construction Control Line 2/ (hereafter "CCCL").

The Departnment entered a "Final Oder” on July 13,1994, denying Petitioners
application citing failure of the proposed beach construction project to conply
with various statutory and rule provisions dealing with requirenents for CCCL
permts. (Petitioners' Ex. 4) Petitioners then tinmely filed a petition for
formal hearing challenging the denial of the pernmit and the matter was referred
to DOAH for assignment of a hearing officer. A formal hearing was held at
Hol | ywood, Fl orida, on Decenber 7-8, 1995, before DOAH Hearing O ficer Errol H
Powel | (hereafter "Hearing Oficer"). The testinony of various w tnesses was
presented and multiple exhibits were adnitted into evidence at the fornal
heari ng on behal f of the Departnent, Petitioners, and Intervenor

The Hearing Oficer entered a Recormended Order on May 31, 1996, concl udi ng
that Petitioners failed to denonstrate that the proposed construction of the
dwelling units or riprap would conply with the pertinent provisions of Sections
161. 053, Florida Statutes, and the related rule provisions of Rules 62B-33. 005,
62B-33.007, Florida Admi nistrative Code. The Reconmended Order al so concl udes
that the evidence established that Petitioners' proposed construction would
constitute a "take" 3/ of marine turtle habitats as defined by Subsection
370.12(1)(c), Florida Statutes, and that Petitioners failed to denonstrate that
they fall within any exceptions set forth in Subsection 370.12(1). The Hearing
Oficer ultimately recommended that the Departnent enter a Final Oder denying
Petitioners' requested pernmt for construction of the proposed dwelling units,
appurtenant structures, and riprap on the beach seaward of the Broward County
CCCL.



STANDARDS OF AGENCY REVI EW

Exceptions to portions of the Findings of Fact, Conclusions of Law, and
Recomendati on of the Hearing O ficer have been filed on behalf of the
Department and/or Petitioners. As a preface to the followi ng rulings on these
exceptions, it is appropriate to coment here upon the standards of review
i nposed by Florida |l aw on adm nistrative agenci es revi ewi ng recomended orders
of hearing officers.

Under Section 120.57(1)(b)10, Florida Statutes, a review ng agency is free
to reject or nodify a hearing officer's conclusions of |law and interpretations
of adm nistrative rules with which the agency di sagrees. See, al so, MacPherson
v. School Board of Monroe County, 505 So.2d 682 (Fla. 3d DCA 1987); Siess v.
Dept. of Health and Rehabilitative Services, 468 So.2d 478 (Fla. 2d DCA 1985);
Alles v. Dept. of Professional Regulation, 423 So.2d 624 (Fla. 5th DCA 1982).

The statutory provisions of Section 120.57(1)(b)10 prescribe, however, that
the findings of fact of a hearing officer may not be rejected or nodified,
"unl ess the agency first determnes froma review of the conplete record, and
states "with particularity in the order, that the findings of fact were not
based on conmpetent substantial evidence..." Accord Martuccio v. Dept. of
Pr of essi onal Regul ati on, 622 So.2d 607, 609 (Fla. 1st DCA 1993); Freeze v. Dept.
of Busi ness Regul ation, 556 So.2d 1204, 1205 (Fla. 5th DCA 1990); Florida
Departnment of Corrections v. Bradley, 510 So.2d 1122, 1123 (Fla. 1st DCA 1987).

RULI NGS ON EXCEPTI ONS OF DEPARTMENT

Fi ndi ng of Fact 10 - Changi ng the Design of the Proposed Structure. and Finding
of Fact 12 - Elimnating Riprap Structure

These two Exceptions of the Department take exception respectively to the
Hearing Oficer's Finding of Fact 10 in its entirety and to the second sentence
of Finding of Fact 12. The two Exceptions and correspondi ng findings of fact
deal with factual findings by the Hearing Oficer as to the purported
wi |l lingness of Petitioners to nodify their application to nake changes in the
design of the proposed dwellings structure to conply with Departnent
specifications for a single-famly residence and to entirely elinmnate the
proposed riprap 4/ structure. The Departnment contends in its Exceptions that
there is no conpetent substantial evidence of record to support these chall enged
findings of fact of the Hearing Oficer

The Departnent's Exception is correct in that none of the Petitioners
actually testified at the formal hearing that they are willing to anend their
permt application by dividing the "comon wall "dwelling units into two
separate buildings and by elimnating the proposed riprap structure.

Petitioners' architect Derek Vander Ploeg did testify at the formal hearing that
the proposed riprap structure was not a "critical part" of his design. (Tr. 63-
64) M. Vander Ploeg further testified that he utilized a "comobn wall" design
for the dwelling structure due to "econom cs of construction", and that

concei vably you could build, duplicate the structure and build them any di stance
apart that's practical." (Tr. 65-66) R chard Bochnovich, a civil engineer hired
to provide engineering expertise with respect to the proposed construction
described in Petitioners' permt application, also testified that the design of
the dwelling units is not "dependent upon that riprap.” (Tr. 81)

In addition, the Petitioners' counsel of record in this case also
represented to the Hearing Oficer in Petitioners' Proposed Finding of Fact 9



subm tted after conclusion of the formal hearing that the rip rap structure "can
be elimnated to satisfy the concerns rai sed by Respondent’'s staff." Moreover,
Petitioners' represent in the |ast paragraph of their Exception 2 that, if the
only inpedinment to granting of the permt is that the two dwelling units be
physically separated, then "petitioners will sinply divide the two".

Petitioners' counsel of record in this case is presuned to have authority to
make such representations in behalf of his clients in absence of any evidence to
the contrary.

In view of the above, the Departnent's Exceptions to the Hearing Oficer's
Fi ndi ng of Fact 10 and to the second sentence of his Finding of Fact 12 are
deni ed.

Exception to Concl usion of Law 51

This final Exception of Department takes issue with the Hearing Oficer's
Conclusion of Law 51 in its entirety. The first sentence of Conclusion of Law
51 is merely a sunmary of the Hearing Oficer's factual findings in Finding of
Fact 10 and the | ast sentence of Finding of Fact 12. The Departnent's Exception
to this first sentence of Conclusion of Law 51 is rejected for the reasons set
forth in the above rulings denying the Departnent's Exceptions to these rel ated
findings of fact of the Hearing Oficer

As noted above in the Standards of Agency Review portion of this Fina
Order, the reviewing agency is free to reject or nodify a hearing officer's
concl usions of law with which the agency di sagrees. The conclusion in the
second sentence of Conclusion of Law 51 suggesting that certain structura
changes to the design of the proposed dwelling units and elimnation of the
proposed riprap purportedly acceptable to Petitioners "may place the proposed
structure within the exception of Subsection 161.053(6)(c) and deserves (sic)
consi derati on by the Respondent"™ appears to be a matter of future specul ation
condemmed by the court in Metropolitan Dade County v. Coscan Florida. Inc., 609
So.2d 644 (Fla. 3d DCA 1992). The final sentence of Conclusion of Law 51
suggesting that "perhaps a plan could be developed... to protect the nesting
marine turtles and hatchlings and their habitat" al so appears to constitute
i nper m ssi bl e specul ation by the Hearing Oficer in violation of the Coscan
deci si on.

In Coscan, the court held that the hearing officer erred by relying on the
provisions of a settlenment agreement between the Departnent and the permt
applicant dealing with future nonitoring to constitute the necessary reasonabl e
assurances that the project net the applicable water quality standards based on
t he evidence presented at the formal hearing. The court ruled in the Coscan
opi nion that:

W concl ude that the hearing officer mnust
exam ne the applicant's proposal to
determine [at this time] whether the project
provi des the necessary reasonabl e assurances
called for by the statute.

[ enphasi s supplied].

Id. at 609 So.2d 648

The Coscan deci sion was expressly relied upon in the Departnment's Fina
Order in Tamaron Utilities. 1Inc. v. Dept. of Environnental Protection, 16 FALR



3112 (DEP June 17,1994). In the Tamaron Utilities Final Oder, the Departnment
concl uded as foll ows:

The attenpt of the Hearing Oficer to

i npose upon the Departnment the duty to draft
conditions in the Final Order that m ght or
mght not ultimately result in Tamaron's
conpliance with the Gizzl e-Figg advanced
waste treatnment requirenents is too

specul ative to conply with Florida case | aw
holding [that a permt applicant has to
provi de reasonabl e assurances at the tine of
the hearing] that the project conplies with
the applicable statutory and rule requirenments
for design, operation and discharge.

[ enphasi s suppli ed]

Id. at 3122.

The Hearing Oficer's suggestions that the specified potential design
changes to Petitioners' permt application "deserves (sic) consideration by the
Respondent” and that "perhaps a plan could be devel oped” to resolve his finding
of a take of marine turtle nests and their habitats are rejected as
i nperm ssi bl e speculation in violation of the quoted Coscan rational e as
interpreted in the Tamaron Uilities Final Order. It is also significant that
the ulti mate Recommendati on of the Hearing O ficer in this case is for outright
deni al by the Departnent of Petitioners' permt application and omts any
suggestions that the application be anended and suppl enmented as suggested in
Concl usi on of Law 51

Based on the matters di scussed above, the Departnment's Exception to
Conclusion of Law 51 is denied as to the first sentence and is granted as to the
second and third sentences.

RULI NGS ON PETI TI ONERS' EXCEPTI ONS
Exception 1- Finding of Fact No. 8

This initial Exception of Petitioners takes issue with the Hearing
Oficer's failure to include in his Finding of Fact No. 8 the undisputed fact
that construction of "single- famly" residences on the subject beach |ots was
expressly approved by the Cty of Hollywood. (Petitioners' Exhibits 5 and 6)
The Departnent's Response to Exceptions does not contain any opposing argunent
as to this particul ar Exception of Petitioner. Petitioners, however, have not
cited any legal authority arguably holding that the Departnment is bound by the
City of Hollywood' s zoning determination in its interpretation of whether a
proposed structure in a CCCL permt application is a "single-famly dwelling"
within the purview of the exception provisions of Section 161.053(6)(c), Florida
St at ut es.

The Departnent's own Rul e 62B-33.005(6), Florida Adm nistrative Code,
provides in pertinent part that "the Department will not consider as binding
county and muni ci pal zoning and buil ding codes, or property covenants or deed
restrictions, which are contrary to the purposes of Chapter 161, Florida
Statutes.” See, also, Stradler v. Cakley, 410 So.2d 954 (Fla. 1st DCA 1982),
concl udi ng that the neaning of a termsuch as "one dwelling"” or "dwelling house"



as applied in exenptions, crimnal |law, or zoning ordi nances "may vary with the
context of its usage." 1d. at 955.

Wth the caveat noted above, Petitioners' Exception 1 is granted.
Exception 2- Finding of Fact No. 9

Petitioners' second Exception takes exception to the Hearing Oficer's
finding in the second sentence of his Finding of Fact No. 9. The Hearing
O ficer found therein that the proposed dwelling structure as designed by the
architect in the pertinent docunments submitted to the Department in connection
with Petitioners' permt application is actually a "duplex", rather than "two
attached single-famly dwelling units" as characterized by Petitioners. 5/
This finding of fact of the Hearing Oficer affirnms the sane finding of fact in
the Departnent's "Final Oder” filed on July 13,1994, which initiated this
formal administrative proceeding. (Petitioners' Ex. 4, page 1) Petitioners
contend that there-is no conpetent substantial evidence of record to support
this finding of the Hearing Oficer. The Departnent's Response to Exceptions
asserts that the Hearing Oficer's finding that the dwelling structure as
designed in the permt application docunments is a duplex rather than two
separate single-famly residences is supported by the testinony at the fornal
hearing of its expert witness J. B. Manson-Hing.

M. Manson-Hing is a civil engineer and |longtinme enployee with the
Depart ment who was accepted by the Hearing O ficer as an expert in coasta
engi neering and coastal processes w thout any objection fromPetitioners
counsel .6 (Tr. 194-199) Manson-Hi ng testified that one of his duties as Area
Engi neer for Broward County is to deterni ne whether the proposed structures in a
CCCL permt application nmeet the necessary statutory and rul e requirenents,
including a determnation as to whether any proposed dwelling structures are
single-famly dwellings or nultifamly dwellings. (Tr. 213) M. Manson-H ng
repeatedly testified to his professional opinion that Petitioners' proposed
dwelling structure was a "multifamly structure” or "two-famly dwelling”, which
is a "duplex". (Tr. 213, 216-217, 226)

As noted above in the Standards of Agency Review, it is a settled rule of
adm nistrative law that the findings of fact of a hearing officer may not be
rejected or nodified, unless the agency first determines froma review of the
conplete record that the findings of fact were not based on conpetent
substanti al evidence. This expert testinony of M. Manson-H ng constitutes
conpet ent substantial evidence supporting the challenged finding of the Hearing
Oficer that Petitioners' proposed dwelling structure is not a "single-famly
dwel ling" within the purview of the exception provisions of Section 161
.053(6)(c), Florida Statutes.

The case law of Florida uniformy holds that considerable deference should
be accorded to administrative interpretations of statutes and rules that the
agency is required to enforce, and that such adm nistrative interpretations
shoul d not be overturned unless clearly erroneous. See, e.g., Falk v. Beard,
614 So.2d 1086, 1089 (Fla. 1993); Dept. of Environnental Regulation v. Goldring,
477 So.2d 532, 534 (Fla. 1985); Harloff v. Gty of Sarasota, 575 So.2d 1324, 1327
(Fla. 2d DCA 1991); Reedy Creek Inprovenent Dist. v. Dept. of Env. Regul ation
486 So.2d 642, 648 (Fla. 1st DCA 1986). Furthernore, the adm nistrative
interpretation of the governing statutory and rul e provisions by the enforcing
agency does not have to be the only one, or even the nost desirable
interpretation. It is enough if the agency interpretation is a perm ssible one.
ol fcrest Nursing Hone v. State. Agency for Health Care Adm n., 662 So.2d 1330,



1333 (Fla. 1st DCA 1995); Little Minyon Island v. Dept. of Environnenta
Regul ati on, 492 So.2d 735, 737 (Fla. 1st DCA 1986).

This agency interpretation that Petitioners' proposed dwelling units
constitute a multifam |y duplex rather than two single-famly dwellings within
t he purview of the exception provisions of Section 161.053(6)(c), Florida
Statutes, as testified to by the Departnment's longtinme CCCL permt reviewer J.
B. Manson-H ng, does not appear to be clearly erroneous or inpermssible. It is
an established rule of statutory construction that exception provisions to a
general statutory prohibition are to be strictly construed agai nst the party
attenpting to take advantage of the exception. See, e.g., State v. Nourse, 340
So. 2d 966, 969 (Fla. 3d DCA 1976); 49 Fla. Jur. 2d, Statutes, Sec. 199.
Furthernore, it is uncontroverted that the proposed dwelling units in this case
have a common foundation and are only separated by a "comon wall". (Tr. 65-66,
216; Petitioners' Ex. 7) In the opinion in Overstreet v. Turbin. 53 So.2d 913
(Fla. 1951), the Florida Suprenme Court observed that "[t] he structures here
i nvol ved are so called duplex or two-fanmly dwellings], each unit being owned in
fee sinple by separate owners, having separate plunbing and electrical wring,
separate entrances and wal kways, [and being connected only by an eight-inch
party wall]." [enphasis supplied] 1d. at 914.

Petitioners correctly note in this Exception that their architect Derek
Vande Ploeg did testify at the formal hearing that he designed the proposed
dwelling units as "two single-famly residences”". M. Vande Pl oeg, however,
never gave any specific testinmony as to his interpretation of the statutory term
"single-famly dwelling" as codified in Subsection 161.053(6)(c), Florida
Statutes. Moreover, a review of the transcript of the formal hearing testinony
reveals that M. Vande Pl oeg was never tendered by Petitioners nor accepted by
the Hearing Oficer as an expert witness in the DOAH proceedings. (Tr. 56-69)

In any event, even if this testinmony of Derek Vande Pl oeg was deened to be
conflicting "expert testinony", the decision to accept one expert's testinony
over that of another is a matter within the sound discretion of the Hearing
O ficer and cannot be altered by the reviewi ng agency, absent a conplete |ack of
conpet ent substantial evidence of record fromwhich the finding could be
reasonably inferred. See, Collier Medical Center v. State, Dept. of HRS, 462
So.2d 83,85 (Fla. 1st DCA 1985); Florida Chapter of Sierra Cub v. Ol ando
Uilities Comm ssion, 436 So.2d 383, 389 (Fla. 5th DCA 1983). Furthernore, the
sufficiency of the facts required to formthe opinion of an expert must normally
reside with the expert and any purported deficiencies in such facts relate to
t he wei ght of the evidence, a matter also within the province of the Hearing
Oficer as the trier of the facts. Gershanik v. Dept. of Professiona
Regul ati on, 458 So.2d 302, 305 (Fla. 3rd DCA 1984), rev. den. 462 So.2d 1106
(Fla. 1985).

In view of the above, Petitioners' Exception 2 taking exception to the
second sentence of the Hearing Oficer's Finding of Fact No. 9 is denied.

Exception 3-Findings of Fact Nos. 12, 17, and 18

In this conposite Exception, Petitioners apparently take exception to the
Hearing Oficer's findings in Findings of Fact 17 and 18 that the proposed
riprap structure will increase erosion of the subject beach area due to "scour
erosion". The reference to Finding of Fact 12 is seem ngly inexplicable since
Petitioners' Exception states they "do not take issue with the [Hearing
Oficer's] finding that the riprap structure is not an integral part of the



pl an" and their Proposed Finding of Fact 9 submitted to the Hearing Oficer
concurs with his finding that Petitioners are willing to elimnate the riprap
structure.

The testinony of record does not support Petitioners' assertion that it is
"undi sputed that a rip rap structure will inhibit erosion and protect against
scouring." The Hearing Oficer's findings that the riprap structure will "induce
greater erosion on the lots as a result of scour” and that "the normal storm
i nduced erosion conbined with the scour erosion will forma breach or depression
in the subject property "are anply supported by the expert testinmony of J. B
Manson-H ng. (Tr. 235-237) Petitioners rely on the conflicting testinony of
their witness Derek Vander Ploeg that the riprap structure would have a positive
ef fect by enhanci ng beach renourishnent. (Tr. 62-64)

The agency reviewi ng a reconmended order may not reweigh the evidence,
resol ve conflicts therein or judge the credibility of wi tnesses, as those are
evidentiary matters within the province of the hearing officer as the trier of
the facts. Martuccio v. Dept. of Professional Regul ation, 622 So.2d 607, 609
(Fla. 1st DCA 1993); Heifetz v. Dept. of Business Regul ation, 475 So.2d
1277,1281 (Fla. 1st DCA 1985). A reviewing agency is also not free to nodify
the findings of fact in a recommended order to fit a conclusion desired by it or
by a party by interpreting the evidence or by drawing inferences therefromin a
manner different fromthe interpretati ons made and i nferences drawn by a hearing
officer fromthe testinony at an adm nistrative hearing. Id. at 1281-1282.

Based on the matters di scussed above, Petitioners' Exception 3 taking
Exception to the Hearing Oficer's Findings of Fact Nos. 12,17, and 18 is
deni ed.

Exception 4- Finding of Fact No. 24

Thi s cursory one-paragraph Exception takes issue with the Hearing Oficer's
finding of a severe [adverse] cunul ative inpact 7/ on the beach systemif
Petitioners' proposed project was permtted and constructed. This finding of
the Hearing Oficer is based on the uncontroverted expert testinmony of J. B
Manson-H ng. (Tr. 261-263; 364-365). As noted previously in this Final Oder,
a review ng agency has no authority to substitute its judgnent for that of a
hearing officer by reweighing the evidence, judging the credibility of
Wi t nesses, or interpreting the evidence and inferences drawn therefromin a
di fferent manner. Such judgnents, interpretations, and inferences are
evidentiary matters within the province of the hearing officer as the trier of
the facts. Consequently, Petitioners' Exception 4 taking exception to Finding
of Fact No. 24 is denied.

Exception 5- Finding of Fact No. 30

Petitioners' Exception 5 takes exception to the Hearing O ficer's findings
relating to evidence of the existence of |oggerhead turtle 8/ nests and
nesting efforts on the proposed building site and at other beach l|ocations in
the i mediate vicinity. These factual findings set forth in the Hearing
Oficer's Finding of Fact No. 30 and the related Conclusion of Law 50 are based
on the uncontroverted expert testinony of the Departnment's wi tness M chael Sol e
and Petitioners' own exhibit. (Tr. 457, 481-485; Petitioners' Ex. 8 M. Sole
was accepted by the Hearing Officer as an expert in marine turtle conservation
(Tr. 427-433)



Petitioners correctly observe in this Exception that there was evidence of
only one marine turtle nesting site on the subject property. The evidence al so
establ i shed, however, the existence of in excess of 50 marine turtle nests on
the beach within 1,000 feet of the subject property during the years 1991
t hrough 1995. (Tr. 457) Petitioners are once again disagreeing with the Hearing
Oficer on the sufficiency and wei ght of the evidence to support his findings of
fact. As previously discussed herein, questions relating to the sufficiency and
wei ght of the evidence, including expert testinony, are evidentiary matters
within the province of the Hearing Oficer and the reviewi ng agency does not
have authority to substitute its judgnment on such evidentiary matters.
Accordingly, Petitioners' Exception 5 taking exception to the Hearing Oficer's
Fi ndi ng of Fact No. 30 is denied.

Exception 6- Concl usions of Law Nos. 46-47

Petitioners' final Exception takes issue with the Hearing Oficer's
Concl usi ons of Law 46 and 47 concluding that Petitioners have failed to
denonstrate that their proposed dwelling units fall within the "single-famly
dwel | i ng" exception set forth in Subsection 161.053(6)(c), Florida Statutes.
These Concl usions of Law relate back to and are integrally connected with the
Hearing Oficer's Finding of Fact 9. This Exception nmust be rejected for the
reasons set forth in the prior ruling denying Petitioners' Exception to Finding
of Fact No. 9.

It is also significant that the singlefam|ly dwelling exception provisions
of Section 161.053(6)(c) are not nmandatory in nature. To the contrary, the
di scretionary nature of this statutory subsection is evidenced by the plain
| anguage stating that "...the departnent [may issue] a permt for a single-
famly dwelling for the parcel so long as..." [enphasis supplied] Thus,
Petitioners would have no absolute right to the grant of this exception to the
general prohibition of Section 161.053(6)(b) against issuing CCCL permts for

structures | ocated seaward of the projected 30-year erosion control line even if
t he Departnment had determ ned that proposed dwelling units were two separate
single-famly dwellings. |In fact, M. Manson-H ng actually testified at the

formal hearing that, even if the project design was anended to construct two
separate freestanding dwelling structures, he would not change his opinion that
the permt should be denied due to the erosion problemon the beach. (Tr. 337)

Consequently, Petitioners' Exception 6 taking exception to the Hearing
Oficer's Conclusions of Law 46 and 47 is deni ed.

CONCLUSI ON

Not wi t hst andi ng the assertions of Petitioners' counsel to the contrary,
this is not a case of minor design problenms with the proposed structures that
are easily resolvable by a couple of changes in the project blueprints. The
Departnent's Broward County Area Engineer and chief CCCL pernmit reviewer J. B
Manson-Hi ng testified at the formal hearing that Petitioners' proposed
construction woul d exacerbate erosion problens at the beach site and that the
application would not conply with the CCCL permit requirenents even if the
dwelling units were separated and the riprap elimnated. M. Manson-H ng al so
testified of his opinion that the project would hinder |ateral access of the
public along the beach due to the proxinmty of the eastern extremties of the
dwel ling structure to the waters of the Atlantic Qcean

The Hearing Oficer's related Findings of Fact 19-23 and 26 finding that
exi sting beach erosion problens will be heightened and that | ateral public beach



access will be hindered by the proposed structures were not even challenged in
Petitioners' Exceptions. Thus, Petitioners' claimthat the Departnment staff
review ng their application could have and shoul d have done nore to resol ve the
project's primary defects is not conpelling. Finally, the Coscan decision

obvi ously i nmposes severe restrictions on the legality of agreenents entered into
bet ween the Departnent and an applicant after the conclusion of a DOAH f or mal
hearing in an attenpt to bring an application into conpliance with the
applicable permtting | aws.

It is therefore ORDERED

A. Finding of Fact 8 of the Recommended Order is nodified by adding the
words "for single-famly residences"” at the end.

B. Concl usion of Law 51 of the Recormended Order is nodified by deleting
therefromthe second and third sentences and by adding thereto a new second
sentence readi ng as foll ows:

These proposed changes in the design of
Petitioners' project, however, would not
renedy the Department's mmjor objections to
their permt application

C. The Recommended Order of the Hearing Oficer, as nodified in paragraphs
A and B above, is adopted and i ncorporated herein by reference.

D. The Departnment's "Final Order” filed in File Nunmber BO 335 on July 13,
1994, is affirned.

E. Petitioners' application for a coastal construction control line permt
in Broward County, Florida, is DEN ED

Any party to this Order has the right to seek judicial review of the O der
pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of
Appeal pursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the
clerk of the Departnment in the Ofice of General Counsel, 3900 Commonweal t h
Boul evard, M S. 35, Tall ahassee, Florida 32399-3000; and by filing a copy of
the Notice of Appeal acconpanied by the applicable filing fees with the
appropriate District Court of Appeal. The Notice of Appeal nmust be filed within
30 days fromthe date this Order is filed with the clerk of the Departmnent.

DONE AND ORDERED this 12th day of July, 1996, in Tall ahassee, Fl orida.

STATE OF FLORI DA DEPARTMENT
OF ENVI RONMENTAL PROTECTI ON

VIRG NI A B. WETHERELL

Secretary

Marj ory Stoneman Dougl as Buil di ng
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000



ENDNOTES

1/ Petitioner Leto is the owner of one of the |ots described as Lot 19, Bl ock
196, Hol | ywood Central Beach, Plat Book 4, Page 20, Public Records of Broward
County. Petitioners Meyer and Anderes are the owners of the adjacent |ot
descri bed as Lot 20, Block 196, Hollywood Central Beach, Plat Book 4, Page 20,
Publ i c Records of Broward County.

2/ Section 161.053(1)(a), Florida Statutes, requires the Departnent to
establish "coastal construction control lines on a county basis al ong the sand
beaches of the state... so as to define that portion of the beach-dune system
which is subject to severe fluctuati ons based on a 100-year storm surge, storm
waves, or other predictable weather conditions.” The Broward County CCCL was
est abl i shed by the Departnent and is codified in Rule 62B-26.013, Florida

Admi ni strative Code. The cited Section 161. 053 and Rule 62B-26.013 require a
permt fromthe Departnment for any excavation or construction on property
seaward of the established CCCL.

3/  Subsection 370.12(1)(c)1, Florida Statutes, provides that "[f)or purpose of
this subsection, take neans an act which actually kills or injures marine
turtles, and includes significant habitat nodification or degradation that kills
or injures marine turtles by significantly inpairing essential behaviora
patterns, such as breeding, feeding or sheltering."

4/ The term "riprap"” is defined by Departnent rule as "a sustaining wall nade
to reduce the force of waves and to protect the shore from erosion and consists
of unconsol i dated boul ders, rocks, or clean concrete rubble with no exposed
reinforcing rods or simlar protrusions.” Rule 62-312.020(16), Florida

Adm ni strative Code.

5/ The determ nati on of whether or not Petitioners' proposed dwelling structure
is a "duplex" or a "single-famly dwelling"” is significant in this case. The
Hearing Oficer correctly concluded in Conclusion of Law 46 that the Departnent
is prohibited by the provisions of Section 161.053(6)(b), Florida Statutes, from
granting a CCCL construction in this case unless Petitioners' proposed structure
falls within the "single-famly dwelling" exception of Section 161.053(6)(c).
This reliance on the "single-famly dwelling" exception of Section 161
.053(6)(c), Florida Statutes, as the sole basis for entitlenent to the requested
CCCL construction permt is acknow edged by Petitioners in their Proposed

Concl usions of Law 5 and 6 filed with the Hearing O ficer subsequent to the
formal hearing.

6/ M. Manson-H ng is the Departnent Area Engineer for Broward County, Dade
County, Monroe County and ot her counties along the Gulf Coast from Pasco County
to Wakul la County. (Tr. 199) He is the person responsible for making fina
recomendations to the Department Secretary (formerly "Executive Director")
concerning CCCL permit applications in Broward County. (Tr. 199-200)

7/ In the course of its review of a CCCL permt application, the Departnent is
required to not only consider whether a structure will have an adverse inpact on
t he beach or dune systemat a specific site, but must al so consider whether "a
nunber of simlar structures or activities along the coast nmay have a
significant cunul ative inpact” on the beach or dune system Rule 62B-33.005(7),
Fl ori da Admi nistrative Code.

8/ Loggerhead turtles are one of three species of marine turtles which
routinely nest on Florida beaches. (Tr. 435) Loggerhead turtles and four other



specified marine turtle species are protected under federal and state | aws.
See, ., Section 370.12(1), Florida Statutes; Rule 62B-33.005(9), Florida
Adm ni strative Code.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing Final O der has been sent via
United States Postal Service to:

David B. Mankuta, Esquire

At ki nson, Diner, Stone & Mankuta, P.A
Post O fice Drawer 2088

Hol | ywood, Florida 33022-2088

St eve Wl sch, President
Beach Def ense Fund, I nc.
315 DeSoto Street
Hol | ywood, Florida 33019

Ann Cole, Cerk and

Errol H Powell, Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

and by hand delivery to:

Mel ease A. Jackson, Esquire

Department of Environnental Protection
3900 Conmonwealth Blvd., MS. 35

Tal | ahassee, Florida 32399-3000

this 15th day of July, 1996.

STATE OF FLORI DA DEPARTMENT
OF ENVI RONMVENTAL PROTECTI ON

J. TERRELL W LLI AMS

Assi stant CGeneral Counse

3900 Commonwealth Blvd., MS. 35
Tal | ahassee, Florida 32399-3000
Tel ephone 904/ 488-9314



STATE OF FLORI DA

PAUL LETO RI CHARD MEYER,
and BERTA ANDERES,

Petitioners,
CASE NO. DEP RFR 94-011
VS. DOAH CASE NO. 94-7073

STATE OF FLORI DA
DEPARTMENT OF ENVI RONMENTAL
PROTECTI ON,

Respondent .

FI NAL CORDER

Thi s cause canme before the Governor and Cabinet, sitting as the Florida
Land and Water Adjudicatory Commi ssion (the "Comm ssion"), on Novenber 19, 1996,
pursuant to a Request For Review filed by Paul Leto, R chard Meyer, and Berta
Anderes, Petitioners, pursuant to Rule 42-2.0131, Florida Adm nistrative Code.
No menber having accepted the request to review, we hereby deny the request
filed by Petitioners.

Any party to this Order has the right to seek judicial review of the Oder
pursuant to section 120.66, Florida Statutes, by the filing of a Notice of
Appeal pursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the
Cerk of the Conmmi ssion, Ofice of Planning and Budgeting, Executive Ofice of
the Governor, The Capitol, Room 2105, Tall ahassee, Florida 32399- 0001; and by
filing a copy of the Notice of Appeal, acconpanied by the applicable filing
fees, with the appropriate District Court of Appeal. Notice of Appeal nust be
filed within 30 days of the day this Order is filed with the Cerk of the
Conmi ssi on.

DONE AND ORDERED, this 19th day of Novenber 1996, in Tall ahassee, Florida.

Teresa B. Ti nker
for ROBERT BRADLEY, Secretary
Fl ori da Land and \Water
Adj udi cat ory Conm ssi on



FILED with the Cerk of the Florida Land and Water Adjudicatory Conmm ssion this

19th day of Novenber, 1996

Patricia A Parker
Cerk, Florida Land and \Water
Adj udi cat ory Conm ssi on
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Gover nor

The Capito
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Honor abl e Bob M I1igan
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The Capito
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Honor abl e Bob Butterworth
Attorney Cenera

The Capito
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Honor abl e Bob Crawf ord
Conmi ssi oner of Agriculture
The Capito

Tal | ahassee, Florida 32399

Errol H Powell, Adm nistrative
Law Judge

Di vi sion of Administrative
Hear i ngs

The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-1550

Honor abl e Sandra Mort ham
Secretary of State

The Capito

Tal | ahassee, Florida 32399

Honorabl e Bill Nel son

| nsurance Conm ssi oner

The Capito

Tal | ahassee, Florida 32399

Honor abl e Frank Brogan
Commi ssi oner of Education
The Capito

Tal | ahassee, Florida 32399

Geg Smith, Esquire

Counsel to Governor & Cabi net
The Capitol, Room 209

Tal | ahassee, Florida 32399

David B. Mankuta, Esquire
At ki nson, Diner, Stone &
Mankut a, P. A
Post O fice Drawer 2088
Hol | ywood, Florida 33022-
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Perry CQdom
CGener al Counsel
Depart ment of Environnent al
Pr ot ecti on
3900 Commonweal th Bl vd
Mail Station 35
Tal | ahassee, Florida 32399-3000

Mel ease Jackson
Assi stant CGeneral Counse
Depart ment of Environnent al
Pr ot ecti on
3900 Commonwealth Blvd., MS 35
Tal | ahassee, Florida 32399-3000

Florida Adm nistrative Law
Reports

Post O fice Box 385
Gainesville, Florida 32602

Cerk
Depart ment of Environnent al
Pr ot ecti on
3900 Commonweal th Bl vd
Mail Station 35
Tal | ahassee, Florida 32399-
3000

Steve Wl schp, President
Beach Defense Fund, Inc.
315 DeSoto Street
Hol | ywood, Florida 33019

Errol H Powell

Admi ni strative Law Judge

Division of Adm nistrative

Hear i ngs

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-
1550



